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    PRESENT:-  N. AKHTAR, AJS 
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SESSIONS CASE NO. 204 OF 2015. 

U/s 364/379/302/201/34 of IPC. 

 
State of Assam 

 
-Vs- 

 
1. Lokman Ali, 

2. Attabur Rahman and, 

3. Saidur Rahman @ Saidul @ Sayad  

 

 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Ms. R. Chakravarty, Addl. P.P. 

FOR THE DEFENCE  :-  Mr. S.E. Alom, Ld. Sr. Advocate. 

Mr. R. Borah, Ld. Advocate. 

EVIDENCE RECORDED ON :-  1.9.15, 8.9.15, 9.9.15, 8.12.15, 9.2.16,  
30.3.16, 10.5.16, 4.10.18, 28.2.19,  
14.5.19, 17.8.19, 21.8.19, 12.9.19 and  
19.10.2019. 
 

ARGUMENTS HEARD ON :-  15.02.2020. 

 JUDGMENT DELIVERED ON   :-   26.02.2020. 
 
 

JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 26.09.2009, the son of the informant went to Lakhimpur with the DLS INDICA 

car standing in the name of the informant (Registration not done) but he did not 

return home till 28.9.2009, though he was supposed to return on the following 
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day. So, the informant suspected that some miscreants might have stolen the 

vehicle. So, the FIR was lodged. 

2. Based on the said FIR, Tezpur PS Case No. 927/2009 U/s 365/379 IPC was 

registered and investigation was conducted. After completion of the investigation, 

police laid charge-sheet against the accused persons U/s 365/379/302/201/34 

IPC. It is pertinent to mention here that one accused namely Hakim Ali did not 

appear to stand trial and so, the case as against him was filed on 17.06.2014.  

3. The accused persons appeared in the court of learned Magistrate and the copies 

of relevant documents were furnished to them in compliance of Sec. 207 CrPC 

and the case was committed to the learned Court of Sessions. Thereafter, the 

same was transmitted to this Court for trial.  

4. Having heard and having gone through the materials on record, my learned 

predecessor had framed charges u/s.364/379/302/201/34 of IPC against the 

accused persons. The contents of the charges were read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be tried. 

5. During trial, prosecution has examined as many as 21 (Twenty One) witnesses in 

support of its case including the medical officer and the investigating officer. On 

closure of the prosecution evidence, the accused persons were examined u/s 313 

CrPC. The defence adduced no evidence and the defence plea was that of total 

denial. At the end of the trial, arguments advanced by learned counsel for both 

the sides were heard at length. 

POINTS FOR DETERMINATION 

 Whether the accused persons above-named on 26.9.2009, 

kidnapped/abducted Nityapratim Mahanta @ Raj in order that he might be 

murdered and thereby committed an offence punishable u/s.364 of the 

IPC? 

 Whether on the aforesaid day, you intending to take dishonestly a white 

DLS INDICA Car owned by Durlabh Mahanta, from the possession of his 

son namely Nityapratim Mahanta @ Raj without his consent, moved it in 

order to such taking and thereby committed an offence U/s 379 IPC? 

 Whether on the aforesaid day, you committed murder of Nityapratim 

Mahanta @ Raj and thereby committed an offence U/s 302 IPC? 
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 Whether on the aforesaid day, knowing that murder of Nityapratim 

Mahanta has been committed, caused certain evidence connected with the 

said offence of murder to disappear, i.e the deadbody of deceased 

Nityapratim Mahanta by burying and thereby committed an offence U/s 

201 IPC? 

 Whether the accused persons did so in furtherance of your common 

intention and thereby all of them are liable for punishment with the aid of 

Sec. 34 IPC?  

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

6. Before proceeding further, it would be apposite to have a brief glimpse of the 

evidence adduced in the case: 

7. PW1 (Sri Durlabh Mahanta) is the informant of this case. It appears from his 

evidence that on 26.9.2009, his son Nitya Pratim Mahanta @ Raj had come to 

Mazgaon by driving the new Indica Car which was purchased by PW1 in his own 

name. His son is a businessman. At 9 pm, he received a phone call from his son 

informing that he was going to Lakhimpur and he had reached Gohpur. For last three 

days, PW1 neither his son returned home nor did he get any information about his 

son. So, he lodged the FIR which is Ext-1. After 21 days, the deadbody of his son 

was recovered by police in Lakhimpur. It was recovered as shown by the accused 

persons. After about 9 months, the Indica car was also recovered by police. PW1 saw 

the accused persons in the police station and police told him that they were arrested 

in connection with this case. 

8. PW2 (Sri Hiranya Ranjan Tamuly) had deposed in his evidence that one day, he and 

Nitya Pratim Mahanta @ Raj along with one Patangia were together at Mission 

Chariali having tea. Nitya Pratim Mahanta @ Raj told him that someone had hired his 

vehicle and he would go to Lakhimpur. They took tea together and PW2 and Patangia 

left. Later, PW2 heard that Nitya Pratim Mahanta went to Lakhimpur wherefrom he 

went missing.  

9. PW3 (Kankima Saikia) had deposed that one day, Nitya Pratim Mahanta @ Raj came 

to their house in a car along with another boy. The boy was sitting in the car. Raj 

had water and left. PW3 went out and Raj introduced her to that boy saying that he 

was his companion. Then, he left. Later, she got to know that Raj went to Lakhimpr 

but did not return.   
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10. PW4 (Shamsher Ali) had deposed that he did not know the accused persons. One 

day, police came to their village when he was on duty and told that they had come to 

catch a thief. They caught one person and went away. A mobile was seized and his 

signature was obtained in Ext-2, the seizure list which is Ext-2 (1). 

11. PW5 (Amir Ali) had stated in his evidence that one day, police came to their village 

and told that they had caught a thief and asked him to put one signature and PW5 

did so. Ext-2 (2) is the signature. 

12. PW6 (Musst Sakina Khatoon) had deposed that she knew all the accused persons. 

She however, did not know the deceased. On one night, at about 11 pm, the accused 

persons were banging at her doors. She got up and opened the doors. The accused 

persons put off the light which was turning on outside. They came inside and 

switched off the light inside the house. There were five persons in all. Out of them, 

three were the accused persons. They kept a white car near her house. The accused 

persons had told PW6 to make tea saying that guests had come. She made tea of 

salt for all of them. The other man who came with the accused asked her for a glass 

of water and she gave it. Then, accused Atabur pressed the mouth of the said man, 

accused Saibur tied a nylon rope on the neck of the said person. PW6 asked the 

accused persons why they were doing so and what had happened. They told PW6 

not to shout and also threatened to kill her. They also told PW6 to remain inside and 

also told that they would kill her if she would shout. Then, the accused persons took 

out the man. The accused namely Hekim was standing in the courtyard. After some 

time, the three accused came inside her room and PW6 then asked them what had 

happened to that man. Then, the accused persons told her that they would bury her 

the same way as they had buried the man and they also told her not to ask any 

question. Then, the accused persons went away with the car. She had claimed that 

the entire incident took place in front of her eyes.  

13. In her cross-examination, PW6 had stated that one Yasin Ali was in Lakhimpur jail 

and he was convicted in murder case of one Md. Ali. He could not say whether Md. 

Ali was the grandfather of accused Saidur. Md. Ali was the father’s elder brother of 

accused Lokman Ali. Lal Md. And Md. Ali are not brothers. PW6 also stated that she 

was along in the house when the accused persons knocked at her doors. She had 

slept at nine and the accused persons came at 11 pm. She denied a suggestion that 

she did not state to police that she had seen a white color car near her house. she 

had further stated that she did not remember after how many days, police recorded 
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her statement. Police came to her house. She was produced before the Magistrate 

but she did not remember after how many days, her statement was recorded by 

Magistrate. She had denied the suggestion that she did not state before the 

Magistrate that she had seen a white color car near her house. She did not 

remember the date of occurrence when the accused persons came to her house. She 

had denied a suggestion that the accused persons never came to her house and 

asked her to make tea and that she had never seen them. She had also denied a 

suggestion that her husband and his brothers were convicted in the murder case of 

the family members of the accused Lukman and Saidur and out of grudge, in the 

present case, she had falsely deposed against the accused persons. She had also 

denied a suggestion that the accused persons did not tell her that they had buried 

the man. She had also denied a suggestion that because of the case of her husband, 

she had falsely concocted the evidence and after one month, was made a witness in 

the instant case. She had also denied a suggestion that the accused persons did not 

tie the mouth of the man and Saidur did not tie the neck of that man with a rope. 

She had also stated that she did not tell anybody about the incident except the 

police. She had also denied the suggestion that she had falsely deposed in the court.            

14. PW7 (Musst. Ajufa Khatoon) one day, police brought out a deadbody which was 

buried and many people were present. Police conducted inquest and she had put her 

signature. Ext-3 is the inquest report and Ext-3 (1) is my signature.  

15. PW8 (Makibul Hussain) had deposed that he knew the accused persons. The 

occurrence took place about 4/5 years ago. The villagers informed him that a 

deadbody was found on the bank of Poita River. PW8 went to the place. The SDC of 

Bihpuria also went there and also police. SDC conducted inquest over the dead body. 

Ext-3 is the inquest report and Ext-3 (2) is his signature.  

16. PW9 (Sangeeta Mahanta) had deposed that he knew the accused persons and the 

deceased was her brother. He died in September/2009. His father had purchased a 

new car and his brother had taken away that car. One Hakim Ali took his brother to 

Lakhimpur. His brother went missing with the car. Police took PW9 and others to 

Laluk and Abdul Hekim also went there. Accused Hekim led the police to the place 

where the dead body of his brother was buried and hidden. The place was dug in 

presence of the Magistrate. He had identified the dead body of his deceased brother. 

In his cross-examination, PW9 had stated that he was not present when his brother 

went with Hekim. The dead body was found near Poita river.    
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17. PW10 (Partha Pratim Mahanta) had deposed that he knew all the accused persons. 

The deceased was his brother. He died in 2009. The accused persons namely Lokman 

Ali, Hekim Ali, Saidur Islam and Atabur Rahman killed his brother and buried him 

near Poita river. During investigation, accused Hekim led the police to Poita river and 

showed the place where the dead body was buried by them. His brother Sangeet and 

he also accompanied the police and Hekim was also present when the deadbody was 

recovered from the said place in presence of the Magistrate. The police subsequently 

located Indica car near a hill at Nijijuli Naharlagun on 4.4.2010 and when the chasis 

and engine numbers were compared, he identified the car to be theirs. Police seized 

the car and Ext-4 is the seizure list and Ext-4 (1) is his signature. In his cross-

examination, PW10 had stated that the car was registered in the name of his father. 

They learnt that Lokman Ali, Hekim Ali, Saidur Islam and Atabur Rahman had taken 

away the car and Nityapratim from near Mahabhairab. He had not seen this himself. 

He had also denied the suggestion that police did not inform him that Lokman Ali, 

Hekim Ali, Saidur Islam and Atabur Rahman had taken away the car and Nityapratim 

and killed him and buried his deadbody.  

18. PW11 (Miraj Ali) had deposed that he heard from the villagers that one male person 

who was from Tezpur was killed and buried near the channel near the highway. 

Police brought the dead body from there. He heard that police took the deadbody to 

Tezpur. Police seized two mobile handsets from Sofiqul, his son and he was asked to 

be a witness to the seizure list. Ext-5 is the seizure list and Ext-5 (1) is his signature.   

19. PW12 (Rupak Kr Nath) had stated in his evidence that police requisitioned his car 

Mahindra Fiesta and it was taken to Naharlogun and PW12 also went in the car along 

with police. He was asked to take the car to Naharlogun Police Station and he was 

also asked to stop the car near Police Station. He did not know what happened inside 

the police station.  

20. PW13 (Chandan Kr Nath) had deposed that he did not know the accused as well as 

the deceased. He had also stated that police requisitioned his car and took the same 

to Naharlogun Police Station where he stopped outside and did not know what 

happened inside.  

21. PW14 (Mousham Pratim Dutta) had stated in his evidence that he knew the deceased 

who owned an Indica car and the same was stolen. Later police caught Hekim Ali and 

police informed PW14 that Hekim had disclosed that they had stolen the car and 

killed Nitya Pratim Mahanta and that he would show the place where the deadbody 
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was buried. Then, PW14, police, accused Hekim and two others went to Laluk and a 

river was crossed. Hekim Ali had shown the place where the dead body of the 

deceased was buried in the sand. Police along with local people and Magistrate 

recovered the deadbody. He saw that the deadbody was tied with a rope and buried. 

Ext-3 is the inquest report and Ext-3 (1) is his signature.  

22. PW15 (Dr. Rajib Dutta) had deposed in his evidence that on 16.10.2009, he was 

posted as Medical and Health Officer-I at North Lakhimpur Civil Hospital. On that day, 

he conducted a post mortem examination on the dead body of Nitya Pratim Mahanta, 

male-24 years, vide reference Tezpur PS Case No. 927/2009 U/s 365/379 IPC of IPC 

accompanied by UBC 430 Radha Krishna Mitra and Dharanidhar Mandal, Mousum 

Pratim Dutta, Bhaskar Jyoti Borah and identified by UBC 430 Radha Krishna Mitra and 

Bhaskar Jyoti Borah. On examination, it was found that it was an average size male 

decomposed dead body without rigor mortis present in the limbs found with partially 

decomposed viscera i.e. lung, liver, stomach, kidney which are preserved for forensic 

examination. It was opined that no definite cause of death of the deceased could be 

ascertained as the dead body was decomposed at the time of post mortem 

examination. So, to ascertain the cause of death of the deceased, the viscera are 

preserved. Ext-6 is the post mortem report and Ext-6 (1) is his signature.  

23. In his cross-examination, PW15 stated that the face was not decomposed and so, it 

was in an identifiable condition. As the body was partially decomposed, the cause of 

death could not be ascertained.     

24. PW16 (Harej Ali) had deposed that he knew the accused persons. One day, he heard 

from the villagers that a deadbody was recovered near Poita river and went to the 

bank of the river along with the villagers. He noticed the deadbody from a distance 

and some mark of injuries were also noticeable. Police prepared an inquest report 

and he put his signature thereon. Ext-3 is the inquest report and Ext-3 (4) is his 

signature.   

25. PW17 (Hasim Ali) had deposed that one day in 2009, a deadbody was recovered on 

the bank of Poita river and he went to see the deadbody. The deadbody was smelling 

foul and he was standing on the other side of the river and could see the deadbody 

which was decomposed. He did not know whose deadbody it was.  

26. PW18 (Panchal Kr Das) had deposed that on 13.12.2015, he was serving as Scientific 

officer, Directorate of Forensic Science, Assam, Kahilipara. On that day, he received a 
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parcel from the Director, DFS, Assam in connection with Tezpur PS Case No. 

927/2009 dated. Nil PS: Tezpur. The parcel consisted of four exhibits enclosed with 

sealed cartoon wrapped with cloth cover which was sealed. Description of articles: 

One plastic jar containing stomach with its contents kidney, liver and parts of lungs 

marked as Ext. No. Tox-1078/10 (a), Tox-1078/10 (b), Tox-1078/10 (c) and Tox-

1078/10 (d), respectively. Result of Examination: No poison was found in the 

exhibits numbers Tox-1078/10 (a), Tox-1078/10 (b), Tox-1078/10 (c) and Tox-

1078/10 (d) respectively. Ext-6 is the report and Ext-6 (1) is his signature. Ext-7 is 

the letter by Addl. Superintendent of Police.         

27. PW19 (Someswar Dadhara) had stated that on 29.9.2009, he was serving as I/c of 

Mahabhoirab OP under Tezpur Police Station. On that day, an FIR was received 

whereupon, Tezpur PS Case No. 927/2009 U/s 365/379 IPC was registered. He was 

entrusted with the investigation of the case. He had given message to all the police 

stations of Assam in respect of the stolen vehicle. On that very day, he recorded the 

statement of the informant and visited a Taxi Stand at Mission Chariali, Tezpur. He 

recorded the statement of the witnesses and also collected the mobile number of the 

driver of the stolen vehicle to locate the position of the driver through network 

location. During investigation, it revealed that the stolen vehicle was at Naharlogun 

and due steps were taken to recover the stolen vehicle.  

28. One Sofiqul Islam and Miraj Ali were apprehended by Lakhimpur PS and they were 

brought to Tezpur for interrogation in connection with this case. One accused namely 

Hekim Ali led the police to a place namely Kehotoli near Poita river under Laluk PS 

where the dead body of the driver of the stolen vehicle was recovered by digging 

out. The deadbody was identified by the relatives of the deceased. Inquest was also 

conducted over the deadbody and the same was sent to Lakhimpur Civil Hospital for 

post mortem examination. Subsequently, on the basis of the development of the 

investigation, Sec. 302/201 of the IPC were also added.  

29. On 4.4.2011, he proceeded to Naharlogun along with accused Lokman Ali and 

recovered the stolen vehicle in an abandoned condition and the same was seized in 

presence of witnesses and subsequently, zimma of the vehicle was given to the 

informant.  

30. On 23.10.2009, one Sakina Khatun appeared in Mahabhoirab OP and volunteered to 

give evidence and accordingly, her statement was recorded U/s 161 CrPC on 

23.10.2009. Based on her statement, message was sent to O/c, Laluk PS for 
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arresting Lokman Ali, Saidur Ali and Atabur Ali. They were accordingly arrested in 

connection with this case except accused Atabur Rahman who could not be arrested 

as PW19 was transferred. A Tata Indica vehicle was also seized by PW19 in 

connection with this case which was white color without registration which was given 

to the zimma of the informant as stated earlier. Ext-9 is the sketch map prepared 

wherein Ext-9 (2) is marked as PO wherefrom the vehicle was taken away. Ext-10 is 

another sketch map of the area wherefrom the deadbody was recovered.  

31. In his cross-examination, PW19 had stated that he did not record any separate 

statement of accused Hekim Ali in compliance of Sec. 27 of the Evidence Act. He had 

also stated that Ext-4 does not show specifically that Lokman Ali accompanied PW19 

at the time of recovery of the stolen vehicle. Witness Sakina Khatoon appeared in 

police station on 23.10.2009 and her statement was recorded U/s 161 CrPC. The 

name of her husband is given in the statement as Yasin Ali alias Ajin Ali alias Latibur 

Rahman. He had further stated that the alleged occurrence took place on 26.9.2009. 

The sketch map Ext-10 is the place where the alleged occurrence took place. In and 

around the place of occurrence and near the vicinity no house of Sakina Khatoon 

could be seen. He had denied a defence suggestion that Sakina Khatoon had 

voluntarily appeared to give her statement only because her husband and his family 

members were convicted in a murder case where the family members of the accused 

persons gave evidence as witnesses.            

32. PW20 (Farhana Sultana) was serving as Judicial Magistrate, 1st Class at Tezpur on 

23.10.2009, when she received a case record for recording statement of the witness 

namely Sakina Khatoon U/s 164 CrPC. Ext-11 is the said statement and Ext-11 (1) is 

the signature of PW20. She had stated in her cross-examination that there is nothing 

in the record to show as to after how many days of the alleged incident, the witness 

was produced before her for getting the statement recorded.   

33. PW21 (Chitta Ranjan Borah) had deposed that on 15.5.2010, he was serving as In-

charge of Mahabhoirab OP. On that day, he was entrusted with the investigation of 

this case. On perusal of the case diary, he has found that the previous investigating 

officer had already completed the investigation and so, he collected the FSL report 

and based on the materials collected, he submitted chargesheet against the accused 

persons U/s 365/379/302/201/34 of the IPC. Ext-12 is the chargesheet.     

34. I have carefully perused the aforesaid evidence on record. The learned counsel for 

the prosecution has argued that the prosecution by examining as many as 21 
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witnesses has laid ample evidence on record to show that the accused persons have 

committed the offences with which they are charged in this case. It is further pointed 

out that the deadbody of the deceased was recovered from the bank of a river 

namely Poita as led by accused Hekim Ali and the alleged stolen car was also 

recovered on being led by accused Lokman Ali which are clearly admissible u/s 27 of 

the Evidence Act. It is further submitted that the evidence of PW6 who is a star 

witness of the occurrence clearly establishes the guilt of the accused persons and so, 

they are liable to be accordingly punished under the law. 

35. On the other hand, the learned defence counsel had argued that this is a case where 

there is no sufficient evidence to establish the complicity of the accused in the 

commission of the alleged offences. It is further submitted that the evidence as to 

leading to discovery as brought in by the prosecution cannot be acted upon by the 

court as there is no disclosure statement of the accused recorded in writing. It is 

further argued that the evidence of PW6 who has posed herself as a star witness of 

the occurrence suffers from serious infirmities and does not inspire confidence of the 

court and as such, her evidence cannot be acted upon to fasten criminal liability on 

the accused persons. It is therefore, finally submitted that this is a case of purely 

deficient evidence and the accused persons are hence, entitled to a clear-cut 

acquittal. 

36. It is to be pointed out at the outset that though the prosecution has examined as 

many as 21 witnesses in this case, 6 of them (PW4, PW5, PW8, PW11, PW12 and 

PW13) have turned hostile and though they have been cross-examined by the 

prosecution besides confronting them with their previous statements, but nothing 

could be elicited from the mouth of these witnesses to support the case of the 

prosecution. This apart, PW1 who is the informant and the father of the deceased 

has no direct knowledge of the occurrence and whatever he had stated in the court is 

on the basis of what got to know during investigation. His evidence only shows that 

his son went to Lakhimpur but did not return on time and so, he lodged the FIR and 

later, got to know that the deadbody of his son was recovered. PW2 has merely 

stated that the deceased was with him before going to Lakhimpur and they had tea 

together and later, he heard that the deceased went missing along with his car. PW3 

saw the deceased before moving to Lakhimpur who came to the house of PW3, had a 

glass of water and moved out. PW4 and PW5 turned hostile which is already stated 

above. The evidence of PW6 will be taken up a little later. PW7 saw the deadbody of 
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the deceased when the same was recovered by police and he signed in the inquest 

report. PW8 turned hostile. PW9 went with the police and accused Hekim Ali to 

Lakhimpur where the deadbody of his brother was recovered from the bank of a river 

which was buried. PW10 also went with the police when the deadbody was recovered 

by police and he also identified the deadbody. PW11, 12 and 13 were declared 

hostile. PW14 also went to Lakhimpur where the deadbody of the deceased was 

recovered near a bank of river. He went with police and accused Hekim Ali. He also 

put his signature on the inquest report which was prepared. 

37. PW15 is the medical officer who conducted PM examination on the deadbody of the 

deceased and opined that the body partially got decomposed and so, the cause of 

death could not be ascertained. PW16 heard from the villagers that a deadbody was 

recovered and so, he went to the place of recovery and saw the deadbody which was 

decomposed. PW17 also went to the place of recovery of the deadbody and stated 

that he could see the deadbody which got decomposed and was smelling foul. PW18 

is the officer from the Directorate of Forensic Science, Kahilipara, Guwahati and he 

stated that on examination of the viscera received in connection with this case, he 

did not find any poison in the viscera. PW19 is the investigating officer who 

conducted the investigation of this case. PW20 is the Judicial Magistrate who 

recorded the statement of PW6 during investigation of this case U/s 164 CrPC. PW21 

is the another investigating officer who submitted chargesheet against the accused 

persons.  

38. It is to be noted here that it appears from the evidence on record that one accused 

namely Hekim Ali was arrested during investigation of this case who allegedly led the 

police to the place where the deadbody of the deceased was buried and the same 

was dug out from that place as shown by the said accused. Before going into the 

question of admissibility of this aspect of the evidence led by the prosecution, it is 

pertinent to mention here that accused Hekim Ali did not stand trial as he went 

absconding and the case as against him was filed having complied with all the legal 

formalities on 17.6.2014. To put it more specifically, accused Hekim Ali is not on trial 

now along with the aforesaid three accused persons namely Atabur Rahman, Lokman 

Ali and Saidur Rahman @ Saidur Ali @ Sayad. Now the precise question is as to 

whether the evidence as to so-called leading to discovery as brought in by the 

prosecution would operate against the co-accused persons facing trial. If this answer 

is in the affirmative, there is a need to evaluate the evidence on record as led by the 
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prosecution in this regard and if the answer is in the negative, this court is under no 

legal obligation to evaluate the evidence led by the prosecution touching the point of 

“leading to discovery” as admissible U/s 27 of the Evidence Act. It is worthwhile to 

point out here that in the case of Kamal Kishore Vs State, reported in (1997) 

CriLJ 2106, the Hon’ble Delhi High Court had observed as follows: 

“Further under Sec. 27 of the Evidence Act which is in the 

nature of a provision to Ss. 25 and 26 of the Evidence Act. 

From the above discussion, it also becomes clear that the 

confession made while in custody is not to be proved against 

the accused as the proviso to Ss. 25 and 26 of the said Act 

does not permit it unless it is made before a Magistrate and 

also that the statement of the accused leading to 

discovery cannot be used against co-accused.” 

39. Moreover, in the case of Nabi Mohamad Chand Husain and others Vs State of 

Maharashtra, reported in (1980) CriLJ 860, it was observed as follows: 

“Therefore, keeping in view of the limited admissibility of 

the information that is allowed to be proved u/s 27 of the 

Evidence Act and also the principles underlying section 

30, we are of the view that such an informatory 

statement leading to discovery is primarily 

evidence of incriminating nature against the 

informing accused and not against the co-accused. 

To come within the purview of section 30, it must be a 

confession proper containing admission of guilt and it 

was against the co-accused would be merely for affording 

corroboration and its use would depend upon other 

evidence and its evaluation by the Court against co-

accused facing joint trial for the same offence.” 

40. It is thus, clear from the aforesaid observations that a statement leading to 

discovery is primarily evidence of incriminating nature against the 

informing accused only and not against the co-accused facing joint trial. in 

the present case, the statement which is intended to be brought on record as leading 
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to discovery is one made by accused Hekim Ali as already indicated above. It is 

already pointed out that the said Hekim Ali is not on trial in this case and 

so, the same cannot be operative and admissible against the co-accused 

persons who are now on trial in this case.    

41. It is again important to point out here that PW19 who is the investigating officer had 

deposed that on 4.4.2010, he went to Naharlogun along with accused Lokman Ali 

and recovered the stolen vehicle from an abandoned place and the same was seized 

in presence of witnesses. What is important to again point out here is that PW19 has 

not stated in clear terms as to who the witnesses were in whose presence the vehicle 

was recovered. However, it is clear from the evidence of PW19 that the said vehicle 

was seized vide seizure list which is Ext-4. I have gone through the said Ext-4 but the 

same neither stipulates that it was recovered as led by accused Lokman Ali nor is 

there any signature of accused Lokman Ali on Ext-4. Thus, I am of the view that the 

said recovery has nothing to do with the complicity of any of the accused in the 

alleged occurrence. 

42. Having said so, it must be pointed out here that the only evidence which remains in 

the present case against the accused persons is the evidence of PW6 who claims 

herself to be the eye witness of the alleged incident. She is the only eye witness of 

this case. But before critically analyzing the evidence of PW6, it is pertinent to 

indicate here that in the case of Lallu Manjhi & anr v. State Of Jharkhand, 

reported in AIR 2003 SC 854, their Lordships of the Hon’ble Apex Court have 

observed as follows:- 

“The Law of Evidence does not require any particular number 

of witnesses to be examined in proof of a given fact. However, 

faced with the testimony of a single witness, the Court may 

classify the oral testimony into three categories, namely (i) 

wholly reliable, (ii) wholly unreliable, and (iii) neither wholly 

reliable nor wholly unreliable. In the first two categories 

there may be no difficulty in accepting or discarding 

the testimony of the single witness. The difficulty 

arises in the third category of cases. The court has to 

be circumspect and has to look for corroboration in 

material particulars by reliable testimony, direct or 

circumstantial, before acting upon testimony of a 
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single witness. {See - Vadivelu Thevan etc. v. State of 

Madras, AIR 1957 SC 614}. 

43. It is thus clear that in a case which is based on the evidence of a single witness, the 

court has to take extra care while appreciating the evidence on record. If the 

evidence of such a lone witness is wholly reliable, there is no difficulty in accepting 

his evidence. If the witness is wholly unreliable, the court has to just reject his 

evidence. But if he is a witness who is neither wholly reliable nor wholly unreliable, 

the court has to look for corroboration before acting on his evidence.  

44. Coming now to the evidence of PW6, it would be seen that she had deposed in her 

evidence that she knew all the accused persons. She however, did not know the 

deceased. On one night, at about 11 pm, the accused persons were banging at her 

doors. She got up and opened the doors. The accused persons put off the light which 

was turning on outside. They came inside and switched off the light inside the house. 

There were five persons in all. Out of them, three were the accused persons. They 

kept a white car near her house. The accused persons had told PW6 to make tea 

saying that guests had come. She made tea of salt for all of them. The other man 

who came with the accused asked her for a glass of water and she gave it. Then, 

accused Atabur pressed the mouth of the said man, accused Saibur tied a nylon rope 

on the neck of the said person. PW6 asked the accused persons why they were doing 

so and what had happened. They told PW6 not to shout and also threatened to kill 

her. They also told PW6 to remain inside and also told that they would kill her if she 

would shout. Then, the accused persons took out the man. The accused namely 

Hekim was standing in the courtyard. After some time, the three accused came inside 

her room and PW6 then asked them what had happened to that man. Then, the 

accused persons told her that they would bury her the same way as they had buried 

the man and they also told her not to ask any question. Then, the accused persons 

went away with the car. She had claimed that the entire incident took place in front 

of her eyes. 

45. I have carefully considered the evidence of PW6. There are more reasons than one 

which compels me not to rely on her evidence. Firstly, the investigating officer did 

not record her statement immediately after the alleged occurrence. Rather, PW6 

appeared herself in the police station and got her statement recorded after about 23 

days of the alleged incident. PW19 claims that the investigation was conducted in 

Lakhimpur as well for the deadbody of the deceased was recovered from the bank of 
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Poita River under Laluk PS in the district of North Lakhimpur. PW6 herself claimed in 

her evidence that police had come to her house. But there is nothing in the evidence 

of PW19 to show that he voluntarily recorded the statement of PW6 U/s 161 CrPC 

immediately after the occurrence. No amount of investigation was done to ascertain 

whether PW6 was really conversant with the facts of this case. Rather, the evidence 

of PW19 shows that on 23.10.2009, PW6 herself appeared in Mahabhoirab OP and 

then her statement was recorded U/s 161 CrPC. Then only, her statement was also 

recorded U/s 164 CrPC which was recorded by PW20. This was all done after about 

23 days of the alleged occurrence.  

46. It is pertinent to point out here that in the case of Yazid Ali and another Vs State 

of Tripura, (1996) 2 GLR 99, the Hon’ble Gauhati High Court had an occasion 

to observe as follows: 

“The non-recording of the statement of the important 

witnesses at the earliest opportunity, though they 

were available at the place of occurrence immediately 

after the occurrence is highly defective and such highly 

defective investigation cannot go to the prosecution. 

The witnesses did not come forward and disclose to the 

Investigating Officer about what they have seen 

immediately after the occurrence or what they knew 

about the circumstances leading to such commission of 

offence what they had long after stated in Court. 

Omissions of witnesses to do so condemn their 

testimony as an afterthought” 

47. In the aforesaid case, it was further observed as follows: 

“These witnesses though available at the place of 

occurrence had been examined by the Investigating 

Officer after lapse of reasonable time, in some cases 

after two days of the incident and in one case after 43 

days and therefore, it is difficult to rely on the evidence 

of these witnesses.” 

48. In the light of the aforesaid observations, if the evidence of PW6 is examined, it 

would clearly be found that her statement was also recorded by the investigating 
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officer after about 23 days of the occurrence and that too, when she had 

voluntarily appeared in the Police Outpost at Mohabhairob at Tezpur. It thus, 

appears to me that the circumstances under which her statement was recorded 

as a witness of this case are absolutely weird and as such, she cannot be safely 

termed as a truthful witness. 

49. Secondly, PW6 had stated that the accused persons came to her house at about 

11 pm, knocked at her door and asked to open. When she opened her doors, 

they got in and switched off all the lights. There were five persons in all. Out of 

them, three were the accused persons. They kept a white car near her house. 

The accused persons had told PW6 to make tea saying that guests had come. 

She made tea of salt for all of them. The other man who came with the accused 

asked her for a glass of water and she gave it. Then, accused Atabur pressed the 

mouth of the said man, accused Saibur tied a nylon rope on the neck of the said 

person. PW6 asked the accused persons why they were doing so and what had 

happened. They told PW6 not to shout and also threatened to kill her. They also 

told PW6 to remain inside and also told that they would kill her if she would 

shout. Then, the accused persons took out the man. The accused namely Hekim 

was standing in the courtyard. After some time, the three accused came inside 

her room and PW6 then asked them what had happened to that man. Then, the 

accused persons told her that they would bury her the same way as they had 

buried the man and they also told her not to ask any question. 

50. The aforesaid evidence of PW6 appears to me to be strange for the reason that 

whatever she had deposed about the conduct of the accused persons is beyond 

natural human conduct. It appears that the accused persons by doing so had 

created evidence against themselves by giving an opportunity to PW6 to witness 

everything that they did. This is highly improbable. It is the natural human 

conduct that when a man would commit some offence, he would normally try to 

ensure that no direct evidence remains for his misdeed. Even if any evidence 

happens to exist by chance, the criminals try to eliminate it for the fear of being 

detected. If the accused persons wanted to kill the man whey carried to the 

house of PW6, they could have done it elsewhere and could have easily disposed 

of the deadbody in such a manner that the same would have remained 

undetected forever. Why they would create evidence against themselves by 

bringing the man to the house of PW6 and affording her an opportunity to 
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witness the entire incident. This is absolutely unnatural and improbable. No 

implicit reliance can therefore, be placed on her evidence.  

51. Thirdly, PW6 has claimed that her house is located near Poita River where the 

deadbody of the deceased was buried. She had stated so in her statement U/s 

164 CrPC as well. Now, it would appear from the evidence of PW19 that Ext-10 is 

the sketch map of the place wherefrom the deadbody was recovered having been 

dug out. This Ext-10 nowhere shows that the house of PW6 is located near the 

place wherefrom the deadbody of the deceased was recovered. This also casts a 

doubt on the veracity of the evidence of PW6 and no investigation was at all 

conducted to ascertain these vital facts which could have a strong bearing on the 

veracity of the evidence of PW6. 

52. Fourthly, the name of the husband of PW6 is Yasin Ali. This is clear from the 

evidence as well as the statement recorded U/s 164 CrPC. now, PW6 had 

admitted in her cross-examination that her husband was convicted in the murder 

case of one Md. Ali. She had also admitted clearly in her cross-examination that 

the said Md. Ali was the elder brother of the father of accused Lokman Ali. It is 

thus, clear that she has definitely a motive for implicating the accused persons for 

she would definitely like to see at least accused Lokman Ali being punished in this 

case. Thus, the possibility that she might have falsely implicated the accused 

persons by rendering false evidence against them after quite some time of the 

alleged occurrence having volunteered to give evidence against the accused 

persons, cannot be completely ruled. For the aforesaid reasons, I am of the 

view that PW6 is a wholly unreliable witness and her evidence cannot 

be acted upon even with any amount of corroboration.   

53. It is pertinent to mention here that in a criminal trial, the evidence led by the 

prosecution must be of such a quality as to establish the case of the prosecution 

beyond all reasonable doubts and in the ultimate analysis of the evidence before 

it, the court has to be satisfied that the prosecution case “Must be true” and not 

“May be true.” In a criminal trial, it may be that the evidence on record may raise 

a strong suspicion against the accused persons that they are the perpetrators of 

the crime but such suspicion, however strong, cannot take the place of legal 

proof. In the case of Anjan Kumar Sarma Vs State of Assam, reported in 

AIR 2017 SC 2617 the Hon’ble Apex Court had recorded an observation 

which runs as follows: 
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“It is no more res integra that suspicion cannot take 

the place of legal proof for sometimes, unconsciously it 

may happen to be a short step between moral certainty 

and the legal proof. At times it can be a case of "may 

be true." But there is a long mental distance between 

"may be true" and "must be true" and the same divides 

conjunctures from sure conclusions.” 

54. Before parting with, I would like to quote here an observation of Hon’ble Apex 

Court made in the case of Kali Ram Vs State Of Himachal Pradesh reported 

in 1973 AIR 2773, 1974 SCR (1) 722 which, I believe, is worth-quoting in this 

case. The observation goes as follows: 

“It needs all the same to be re-emphasized that if a 

reasonable doubt arises regarding the guilt of the 

accused, the benefit of that cannot be withheld from 

the accused. The courts would not be justified in 

withholding that benefit because the acquittal might 

have an impact upon the law and order situation or 

create adverse reaction in society or amongst those 

members of the society who believe the accused to be 

guilty. The guilt of the accused has to be adjudged not 

by the fact that a vast number of people believe him to 

be guilty but whether his guilt has been established by 

the evidence brought on record. Indeed, the courts 

have hardly any other yardstick or material to adjudge 

the guilt of the person arraigned as accused.” 

55. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has miserably failed 

to prove its case against the accused persons beyond all reasonable doubts. They 

are hence, not found guilty of any offence U/s 364/379/302/201/34 IPC 

and as such, acquitted of the same and set at liberty forthwith. 

56. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 

57. Let a copy of this judgment be also sent to the District Legal Services 

Authority, Tezpur, for considering payment of compensation under section 
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357-A of the CrPC to the next of kin of the deceased Nitya Pratim Mahanta 

@ Raj and it is accordingly recommended.  

Given under my hand and seal of this court on the 26th day of 

February/2020. 

Typed and Corrected by me:                        

                          

                                                                    Addl. Sessions Judge, 
                                                                                         Sonitpur:: Tezpur. 
 
 
 

APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Sri Durlabh Mahanta) 

PW2 (Sri Hiranya Ranjan Tamuly) 

PW3 (Miss Kankima Saikia) 

PW4 (Samsher Ali) 

PW5 (Sri Amir Ali) 

PW6 (Musst. Sakina Khatoon) 

PW7 (Ajufa Khatoon) 

PW8 (Makibul Hussain) 

PW9 (Sri Sangeet Mahanta) 

PW10 (Sri Partha Pratim Mahanta) 

PW11 (Miraj Ali) 

PW12 (Sri Rupak Kr. Nath) 

PW13 (Sri Chandan Kr. Nath) 

PW14 (Sri Mousham Pratim Dutta) 

PW15 (Dr. Rajib Dutta) 

PW16 (Md. Harej Ali) 

PW17 (Md. Hasim Ali) 

PW18 (Sri Panchal Kr. Das) 

PW19 (Sri Someswar Dadhara) 

PW20 (Ms. Farhana Sultana) 
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PW21 (Sri Chitta Ranjan Bora) 

PROSECUTION EXHIBITS: 

Ext-1: FIR. 

Ext-2: Seizure List. 

Ext-3: Inquest Report. 

Ext-4: Seizure List. 

Ext:5: Seizure List. 

Ext-6: PM Report. 

Ext-7: Letter Issued by Addl. SP Tezpur. 

Ext-8: Dead Body Challan 

Ext-9: Sketch Map. 

Ext-10: Sketch Map.  

Ext-11: Statement U/s 164 CrPC. 

Ext-12: Chargesheet.  

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

 

 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
 

 


